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CHAPTER 17

MACHINERY OF REGISTRATION

1 Prefatory

1.1 We cannot stress too strongly or too often how dependent registration of title
is on its working machinery. We now propose to describe the ‘physical
components’ of the system. The Kenya Registered Land Act 1963 provides that
there shall be maintained in each land registry (a) the land register, (b) the registry
map, (c) parcel files, (d) the presentation book, (e) an index of proprietors, and (f)
aregister and a file of powers of attorney.* We examine the purpose and use of each
of these and, in addition, five further items: (1) certificate of title, (2) certificates of
official search, (3) land registry forms, (4) register of instruments, and (5)
machinery for collecting fees.

1.2 As we remarked in Chapter 2, a juridically perfect system is useless without
efficient administration; on the other hand, efficient administration without formal
statutory support has sometimes created procedure so effective in working practice
that legislation appears unnecessary.? In Britain the Scottish Search Sheet® is an
outstanding example of a very effective administrative device not provided for in
the law. But such devices take time to establish and obviously the best combination
is good administration backed by good law.

1.3 Unfortunately, however, the humdrum processes of the daily working of a
land registry are generally regarded as beyond the ken of those not actively engaged
in them, with the result that the importance of these processes is far too often
overlooked. In all except the very smallest countries land parcels are counted in
millions rather than in thousands.* If records of title are to be kept up to date, as
they must be, repetitive operations are required of the sort which effectively repay
good organization; even a relatively small improvement will, because it is so often
repeated, show a big dividend in saving time, effort, and money. One word on each
of a million entries is a million words (four times the length of this book); one new
penny saved on each of a million registrations adds up to £10,000.

1.4 Inthe last chapter we emphasized how important it is for a chief land registrar
to be acquainted with other systems. We urged that anybody who is to be placed in
charge of a land registry should have visited at least one other land registry, and
preferably more than one. Such visits (particularly if made by staff still active
enough to be creative as well as receptive) are likely to repay their cost many times

1s.6

2 See 2.6.13

3 3See 6.5.4¢

* In Cyprus, for example, in 1959 there were two million parcels and a total population of only half
a million. Thus there were four parcels for every man, woman, and child on the island.
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over: yet governments remain short-sightedly reluctant to provide the necessary
funds. Nobody should regard this description of the physical components of
registration of title as a substitute for seeing for himself how a registry works; we
only hope that it will assist him in making a critical appraisal of what he sees.

2 The register

(1) Meaning

2.1 The word ‘register’ is itself ambiguous, for in ordinary speech it is used so
refer either to the record of the title to a single property or to the complete record
of all registered properties (i.e. all the individual records collectively).

2.2 Inthe English system it is not only used in these two senses but the individual
record is itself divided into three parts which, somewhat oddly, are called registers,
being known as A. Property Register, B. Proprietorship Register, and C. Charges
Register, presumably a throw-back to the days when separate register-books were
kept for these items. Yet a further meaning can be found in the English system as
the English Act provides that the correction of the register may be effected merely
by making an alteration to the plan without altering the typewritten record (i.e. the
register proper) and so in this context the word ‘register’ describes not only the
typewritten record but also the filed plan referred to in the record.!

2.3 Inthe Torrens system the individual leaf of the register is usually referred to
as a ‘folium’ or “folio’. Folium is the Latin for leaf; it is not a word to be found in
an ordinary English dictionary and there would appear to be no good reason for
resorting to Latin. ‘Folio’ is a term of art to English lawyers meaning a certain
number of words (seventy-two or ninety) taken as a unit in reckoning the length of
a legal document, a matter of some importance when lawyers were paid by the
length of the documents they prepared, as they were in the days when Dickens wrote
of conveyancers toiling by candle-light “for the entanglement of real estate in
meshes of sheep-skin, in the average ratio of about a dozen of sheep to an acre of
land”.2

2.4 In the Kenya Registered Land Act the register as a whole is called the ‘land
register’ (as it is in the Singapore Land Titles Ordinance) and it comprises a register
in respect of every parcel of land and of every lease which requires registration. In
this book we do use the word ‘register’ to denote the record of a single title (whether
of the ownership of land or of a lease), but more often we use ‘register’ to denote
the whole register. In any case, the expression ‘land register’ cannot really be
confined to registration of title because in ordinary speech any sort of record of land
units is likely to be called a ‘land register’, whether or not it has any connection
with proving title. Indeed, on the continent of Europe, cadastral registers are called

1SeeC&R 15
2 Charles Dickens Bleak House (1853) Ch XXXII first paragraph
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‘land registers’ to distinguish them from ‘legal registers’ (which are registers
concerning title, and may be either ‘positive’ or ‘negative’).!

2.5 It should be noted that in the system we advocate a separate register must be
prepared in respect of every parcel, showing its ownership (whether public or
private, individual or corporate).? In addition it is necessary to prepare a separate
register for any interest (known in English law as a ‘term of years’ or colloquially
as a lease) which confers the right to exclusive possession and is itself capable of
being dealt with just like ownership. It is unnecessary to keep any other register. It
is true that charges and profits may also be the subject of dealings, but such dealings
can easily be recorded in the register of ownership (as we illustrate below).
Rentcharges® are separately registered in the English system, but they are a
complication which need not be inflicted on other countries, and indeed, are
prevalent only in certain parts of England (where they could well be abolished by
conversion to ordinary charges).

(2) CONTENT OF THE REGISTER

2.6 So far as title is concerned, the register is required to show what is owned,
who owns it, and incumbrances and rights adversely affecting it. It is therefore
convenient and logical to divide the register into three sections as follows:

A. PROPERTY SECTION This must contain not only an unambiguous
definition of the parcel concerned but also the nature of the right owned, i.e.
whether it is the outright ownership (which in Chapter 1 we called the
‘container’)* or a leasehold interest, in which case short particulars should be
given, i.e. the names of the parties, the period of the lease or the date it is due to
terminate (this is the important date) and the amount of the rent. Where a title is
provisional or limited (in those systems where this is possible) this fact should
also be shown. (In the English system this is shown in the next section, as being
a qualification of the owner’s right.)

The parcel is ‘unambiguously defined’ either by reference to the registry
map or to a filed plan or, as is usual in the Torrens system, by a plan drawn on
the register itself. It should be noted that the English practice of also giving a
description of the property (e.g. its postal address) is a useful convenience for
landowners where such descriptions are in common use; indeed, there can be
circumstances in which such description alone will suffice.’

The property section is regarded as showing the “credit’ side of the register
and so any right in or over other property which benefits the parcel should also
be set out here.

1 See 2.6.8
2 See 11.12
3 See 11.9.10n
4See1.4.4
5See 8.3.3
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B. PROPRIETORSHIP SECTION This shows the name(s) of the owner(s) and his
(their) address(es). The cardinal rule is that the entry must unmistakably
designate the proprietor and enable him to be found. Where a ‘description’ of
the proprietor is provided, it should be reasonably distinctive; for example,
‘village headman’, or even “baker’ or ‘shoemaker’, will help, but ‘gentleman’ (a
description often used in English conveyances) is unlikely to be of much
assistance in tracing or identifying the person so described. If there is no
patronymic the names of the father and the grandfather should be added to the
given name together with, perhaps, a nickname or village name. If there is a
patronymic, full given names should be recorded, and if the combination is a
common one or is likely to be repeated. Some further identifying factor should
be added; for example, in South Africa where the son is often given the same
name as his father, the date of birth is added.

The English practice of recording in this section any entry (such as a caution
or restriction) affecting the owner’s right of disposition is sensible because such
an entry, so long as it subsists, will literally stand in the way of the entry which
would be needed if the owner disposed of his property.

C. INCUMBRANCES SECTION This section can be regarded as showing the “debit’
side of the register and in it should be shown all rights and interests which
adversely affect the property and which will continue to affect it should it be
transferred (i.e. they ‘run with the land’). The obvious examples are leases,
charges (mortgages) and restrictive covenants. Any easement which burdens the
land is also recorded in this section, though it might be more convenient and
more logical to place it in the property section as being an essential part of the
description of the land.

In the new Scottish system it is proposed to have a separate section for
charges (or heritable securities as they are called in Scotland). There is also a
separate section for charges in the German system.

2.7 It should be noted that, whereas the Torrens register is in the form of a grant
(as that is what it is), the English register has itself no certificate written into it. We
shall refer to this again below when we consider certificates of title.!

(3) FORM OF THE REGISTER

2.8 Four types of register can be distinguished:

(a) The ledger, i.e. bound books in which entries are made as they arise,
each property being given a separate page. Such registers are used, for example, in
Cyprus and were at one time used in England. They are obviously convenient to
handle, dead matter cannot be withdrawn from them, and when a page is full,
continuation sheets cannot be inserted but will have to appear in a later volume;
indeed the record of one property may stretch over several volumes. The system

1See para 8.2 below
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presupposes an interest in past history and in spent entries quite out of keeping with
English practice which concerns itself with the current facts.

(b) The bound volume. It was (and often still is) common Torrens practice
to bind up the duplicate of the grant or the certificate of title in volumes of fifty or
more titles thereby conferring on them all the inconvenience inherent in the ledger
system. Under the heading “The Tyranny of Binding’ the Deputy Registrar-General
of New South Wales wrote:

“The ready availability of records to members of the staff and public is essential
for efficient service. It is unquestionable, however, that restricted availability is an
inherent feature of a bound register, and this becomes apparent with a rising tide of
business such as that now experienced in the New South Wales Registry. In fact,
the greatest single impediment to work-flow and searching is the non-availability
of records. The basic reference unit in the system is the certificate of title. A
certificate of title is an individual document having no direct relationship with its
‘neighbours’ in the numerical sequence: binding into books has, therefore, no
functional searching or registration significance. Binding is an administrative
technique only, aimed at securing folios of the register from damage and loss, and
does not qualify as an essential ingredient of the Torrens System. As a security
technique it is quite effective, but the security it offers is purchased at the price of
operational efficiency.

“ldeally a folio of the register should be either ‘in file’ or the subject of
registration action or search. Under the existing system, however, on each occasion
that a folio leaves file its 49 captive neighbours travel with it. Ninety-eight per cent
of movement is redundant, therefore, and this, coupled with frequent simultaneous
demand by members of the public and staff to refer to different folios in the one
book, seriously disrupts searching and work-flow. It is aggravated by the long
registration ‘production line’ imposed by the rubber-stamp method of entering
memorials along which the book must pass before being returned to file. A loose-
filing system, well administered, permits attainment of the ideal; a bound system,
however well administered, does not.™

The argument that binding is essential to security is belied by the practice in
Melbourne of keeping the registers loose in leather containers without any apparent
disaster, though in Sydney and Adelaide (only a few hours away by aeroplane) it
used to be asserted that it would be fatal not to bind up the registers. Sydney and
Adelaide have now been converted to unbound registers, but Adelaide did not give
in until September 1973. Unhappily — and almost unbelievably — binding was
introduced to Singapore when the new register of title was set up there in 1961.

(c) The loose-leaf binder. Leaves can quickly be inserted or withdrawn from
binders which can be varied in thickness to contain as many titles as may be
desirable in one volume, with the great advantage of being able to keep the titles of
registration sections (or blocks) together. Loose-leaf binders were warmly
advocated by Dowson and Sheppard in their Memoranda published in 1930.2 They

1 B R Davics ‘A “New Look” fo the Torrens System in New South Wales’ 34 The Australian Law
Journal (January 1961) 259
2D & S Memoranda 9 pars 15
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went on to say that lockable binders could be provided, but regarded this as
unnecessary. Indeed working practice in many registries has proved the locks to be
merely a nuisance — the key is often left lying about and then cannot be found
when it is wanted. Similarly reinforced binders (with steel backs) do not justify their
extra cost and extra weight. As a security measure, however, it may well be
desirable to arrange for the blank leaves to be serially numbered (like the receipts
in a receipt book) so - that each one can be properly accounted for. This will avoid
the unauthorised substitution by a registry official of a new register for an old one,
a stratagem which has been attempted to defraud government of fee or a stamp duty.
If A transfers to B, the recording of B as the owner in a new register which makes
no mention of A (or of any transaction) could enable a dishonest registrar to pocket
the fees for B is quite happy since he is recorded as the owner (so he does not bother
about a receipt), and A has no further interest in the matter. The presentation (or
application) book (see section 5 below), if properly used, is a safeguard; but where
the registry is small and the staff are few, it could be easy, for a dishonest official
to resort to malpractices. In any normal-sized registry there must be collusion
between three or four officials if such malpractices are to remain undetected.

(d) The card or loose page system. The English registers are kept loose on cards
which are filed in drawers, and this makes handling very convenient. It also makes
it much easier for a register to be lost (and misfiling, among hundreds of thousands
of registers, will in effect lose a register). This, is not as disastrous as might be
supposed. Registers can, be reconstituted from the parcel files (which we describe
in section 4 below), or perhaps from the land certificate (as the advocates of such
certificates would argue, but only, of course, where there are no parcel files). In
New Zealand the Torrens bound up registers have recently been changed to
completely loose registers which are filed in folders containing about fifty sheets.
The public, are no longer allowed to inspect or handle the register itself, but instead
are given a photocopy which can be produced in about twenty seconds at a very
small cost. This would appear to be the best system yet devised, but it depends on
sufficient business to justify the use of the photocopying machine and on technical
expertise being readily available to keep it in operation. Thus small district
registries remote from servicing facilities are unlikely at present to be able to make
use of such devices, but cheap quick reproduction of this nature unquestionably
opens new possibilities.

(4) NUMBERING OF TITLES AND ORDER OF FILING

2.9 When the registers are in bound volumes they are necessarily kept
permanently in the chronological sequence of first recording, and therefore a
parcels index is required to indicate the volume and the page (or ‘folio”) number
where the record is to be found.

2.10 Loose registers (whether in loose-leaf binders or not) can be kept in any
sequence and apart from avoiding the need for an index there is considerable
convenience (for many administrate purposes) in using the parcel number as the
title number and so keeping the registers in the order in which the proprietary
parcels lie on the ground This is particularly useful when for political or
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administrative reasons an area administered by one registry is transferred to another
registry. In Nigeria, for example, it would have saved much trouble when the
Western Region registers were transferred from Lagos to Ibadan.

2.11 In the loose register system it is possible to place the register of a lease
immediately after the register of the freehold (or leasehold) out of which it is
created. Thus where two or more leases have been created the order will be: (1)
ownership, (2) first lease, (3) sublease out of first lease, (4) second lease, (5)
sublease out of second lease, irrespective of the dates of the second lease and
subleases. The parcel description for the ownership record consists of the name of
the registration section followed by the block indicator, if any (whether number,
letter, or a combination of both), and then the parcel number. A lease is indicated
by an oblique stroke and number following the parcel number, and a sublease by a
further oblique stroke and number. Thus if the parcel number is, say 15, the first
lease out of it will be numbered 15/1 and a sublease out of that lease will be
numbered 15/1/1; the second lease will be 15/2 and a sublease out of it 15/2/1 and
so on. Some registries use different colours to distinguish leasehold from freehold
registers, but this practice has long been abandoned in England, although a different
colour (pink) is used to distinguish possessory registrations.

2.12 In the English registry, titles, whether freehold or leasehold, are numbered
consecutively (by counties) in the order in which they are first registered, and the
registers of contiguous parcels may well be in different drawers; a leasehold register
will similarly be separated from the register of the freehold (which indeed may not
even be registered). An efficient index system enables registers to be quickly found,
and since in any case in England they are not available for general administrative
purposes (such as rating, or re-planning) the inconvenience is not significant. The
keeping of the register by counties ensured that when the time came to open district
registries, the relevant registers could be transferred without difficulty from the
central registry in London.

(5) THE SizE OF THE REGISTER

2.13 Registers vary in size fromthe 6.3 x 11.2 inches (160 x 278 mm) of registers
used in the Kenya rural areas' up to the 18 x 11.3 inches (457 x 280 mm) of the
registers which till recently were used in South Australia. The size of the English
register card is 11.2 x 9.4 inches (278 x 239mm). (A ‘card’ tried in Teheran
measured no less than 14.75 x 21.25 inches (375 x 540 mm), but it does not really
‘qualify” since it was only experimental.)

2.14 As paper is sold by weight the smaller the register the cheaper it will be.
Small registers are also much easier to handle and to store. Some of the old bound
registers are massive in size and demand considerable physical effort to use. They
have been aptly called ‘rupturing registers’ and a double hernia was an occupational
hazard of the registry staff who had to use them. It has been argued that the larger
the register page, the more difficult it will be to remove and conceal it. This is

! See pp 611-14 for the form of register prescribed for rural areas under the Kenya Registered
Land Rules
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similar to the argument that only the bound register confers security, and it is
equally fallacious. Security measures need not necessitate discomfort. In a properly
designed system the removal or loss of a register should cause no more than mere
inconvenience, since it can be reconstructed from the parcel file; its loss should
certainly be able of jeopardizing the owner or conferring an advantage on anybody
else.

2.15 Small registers, combined with the use of continuation sheets for insertion
when more space is needed, are more economical than large registers capable of
taking more entries than on average are ever likely to be needed. The English device
of new editions (copied in Kenya and countries which have adopted legislation
similar to the Kenya Registered Land Act) enables small registers to be used and to
be replaced, purged of dead matter, as soon as they fill up. The earlier edition can
be kept in the parcel file if it is desired to keep the past history of the parcel, but in
England it is destroyed six months after the new edition is opened.

(6) MANNER OF ENTRY

2.16 The type of the register will obviously affect the manner in which the entry
is made. In a fixed-leaf ledger, though it is possible to use a special typewriter,
entries will generally be made in manuscript (assisted, perhaps, by rubber-
stamping); but where the initial document of title is not bound up until after it has
been issued, it can be prepared by typewriting, with subsequent entries, after
binding, being made in manuscript. This is also usually the best way of compiling
and maintaining registers kept in loose-leaf binders: the first entry is typed, and
subsequent entries are made in manuscript to avoid removing the page from the
binder. In HM Land Registry all the entries are typed; the top copy is bound up in
the land certificate (see section 8 below) and the carbon copy (on card but thin
enough to go into a typewriter) is the register.

2.17 The common sense practice of cancelling an expired entry is by no means
universal, but most registries provide that an expired entry should be ruled through,
usually in red ink. Corrections are effected by ruling through the wrong entry in
black ink leaving it capable of being read, and writing the correct entry above.
Cancellations, new entries, and corrections should be signed or initialled by the
responsible official.

2.18 In the Torrens system there has been argument as to whether the registry
certificate or that issued to the proprietor is the duplicate; but in any case, since it
has to be a ‘duplicate’ and not a ‘copy’, ‘master and slave’ typewriters (two
typewriters linked electrically) have been used so that two identical copies are
produced, one for the register and one to be issued. This is an expensive expedient
which appears to serve no useful purpose, and indeed it is in conflict with the
fundamental principle of registration of title that the register, and only the register,
proves title; if this is so, then surely all that can be needed (or should be possible)
is a copy of the register.
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(7) DISASTER CoPY

2.19 Some registries make provision for a duplicate of the land register to be
available, should it be wholly destroyed in riot or war, or by some natural disaster
such as earthquake or fire or flood. No such provision has been made in England
and even during the Second World War when London was under heavy aerial
bombardment HM Land Registry relied on the fact that land (or charge) certificates
in the hands of owners would enable the registers to be reconstructed if it should be
necessary. In the event, many certificates in private hands were destroyed but the
registers themselves escaped, though the Land Registry’s own building in Lincoln’s
Inn Fields was damaged. Other registries were not so fortunate. In Papua and New
Guinea, for example, the destruction of the registers faced the Australian
Government with considerable problems after the war, and much trouble and
litigation would have been saved if a duplicate of the records had been available in
Australia.

2.20 The microfilming of an existing land register affords no particular difficulty
(if the money is available), but the keeping up to date of a duplicate record is quite
a different matter. The duplicate, to be of any value, must be safely kept in a place
not liable to suffer the same disaster as might overtake the registry. It must therefore
be kept at least in a separate building, and preferably not in the same town, or even
in the same country. The less accessible (and so more secure) it is, the more difficult
will it be to keep it abreast of current dealing; so the wiser plan may be simply to
repeat the whole micro-filming process from time to time.

2.21 There is, however, one simple precaution that can be taken easily and
cheaply when a land register is being compiled from the proceedings of systematic
adjudication. It costs little more — either in money or effort — to make a carbon
copy of the new registers as they are being prepared and the copies (not forgetting
a copy of the adjudication map) can then be sent to a safe place for storage. Their
value for reconstituting a destroyed register will naturally depend on how soon this
is required and how much mutation and dealing there has been in the meantime, but
for many years they should be a valuable safeguard, just as the microfilming of the
entire register? will similarly provide a base from which a new land register could
be reconstructed, though with increasing difficulty as time passes. Any such
arrangement is usually made as an administrative procedure and is not a
requirement of law to be found in the registration statute, or even in rules made
under it.

(8) EXAMPLES OF REGISTERS

2.22 We believe that our readers will be interested in specimen registers and
would like to see samples of typical entries. We have therefore obtained a variety

2 A microfilm of the Palestine land registers was sent to London during the troubles at the end of
the British administration there when there was a danger that the destruction of the records might
be a grievous loss which any future administration would bitterly regret, not to mention the
landowners whose rights were secured by registration.
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of registers showing how the purchase of a freehold parcel of land by John Smith
from George Brown for £10,000 would be entered, John Smith then charging the
property to secure a loan of £2,000 from the Local Building Society, before leasing
it to Henry Green for seven years at a rent of £500 per annum; in other words a
specimen of the register with a sample entry of the main transactions: (1) a sale, (2)
a charge, and (3) a lease, together with explanatory notes that might be needed.

2.23 We show reduced facsimiles of registers from the following jurisdictions:

(1) South Australia. The Registrar-General sits under a large portrait of the
redoubtable Robert Richard Torrens, who set up the system there in 1858. It gives
a visitor the impression almost of ‘apostolical succession’. When we asked for a
copy of the register it was not only because of its historic interest but also because
it illustrated the old-fashioned kind which was into heavy volumes and was so large
that, to obtain a photocopy of a single page, first the top and then the bottom had to
be inserted into the machine. But the citadel has fallen at last, and in September
1973 smaller metric-size (B4 — 353 x 250 mm) folios were introduced. These are
no longer bound into the register book but are filed in polypropylene covers which
accommodate fifty folios held securely therein by clips. Searchers are not allowed
access to the original titles but must do their searching by photocopies. All entries
are typewritten, thus putting an end to the ‘illegibility’ which was a charge
sometimes levelled against the previous hand-written entries. No colour is used in
the diagram (on which metric measurements are now shown); bold black lines
indicate property boundaries and so appear on photocopies (just as the red edging
of the English system also appears as a thick black line on a photocopy). It will be
noticed that spent entries are not deleted, though doubtless this ‘innovation” will be
adopted one day.

(2) Tasmania. We chose Hobart because the registry there was one of the first
registries in the Commonwealth of Australia to adopt a convenient new form of
loose register (which is still one of the smallest and neatest of the Australian
registers — 342 x 217 mm). We also wished to be sure of having a specimen which
would illustrate, among other things, how certification of title is shown on the
register page itself instead of being on a cover as in the English system, or requiring
a separate certificate as in Guyana (see below).

(3) New South Wales. It took a long time to change the law to enable a loose-
leaf system to be adopted, but the change was duly made in 1967, and now there is
now very little need to include a specimen title since the new register is very much
like those in Hobart and Adelaide which we have already shown, though it is rather
larger — 393 x 255 mm. These registers are similar to the register in New Zealand
(which we commended in paragraph 2.8(d) above) and, indeed there is no real
reason why all the Australasian registers should be in common form. We have
already drawn attention to the time and effort that could be saved by a uniform
approach throughout Australasia to what is basically the same problem.®

(4) British Columbia. We chose the registry in Victoria not only because of
the antiquity of the system in British Columbia,* but because in Victoria there is

3Seel6.2.2and 3
4See 5.9.2and 3
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being developed the system of ‘instant registration” which we briefly describe in
Chapter 19. The certificate is of special interest because it illustrates the practice of
issuing a new title every time the ownership of the fee simple is changed, a practice
which is enormously wasteful not only of paper but of storage space. The certificate
is also of interest because the exceptions (i.e. overriding interests) are set out on the
back — as they are inside the English certificate.

(5) Guyana. A new system of registration of title was introduced by the Land
Registry Ordinance 1959. We give more particulars of this system in Book 2. Since
the register, like the English register, does not itself certify title in the manner of the
Torrens system, we have included a reduced facsimile of the certificate of title
(which, in Guyana, is issued only on request).

(6) England and Wales. We thought of seeking a specimen from the
Nottingham District Land Registry, but leases of seven years are not registrable,
and we came to the conclusion that the English system will be best illustrated by
reproducing the reduced facsimiles which appear in the pamphlet issued by HMSO
for the purpose of explaining the system. The English land certificate provides a
considerable amount of general information printed within its cover, and this we
have also reproduced from the HMSO pamphlet.

(7) Ontario. Ontario is of particular interest because its title registration is
English rather than Torrens in origin,® and also because its registers take a
distinctive form. Recently a columnar style of parcel register page (357 x 432 mm)
has been introduced on a trial basis in selected offices (Fig. 9(c)); but most of the
land title records are maintained in books in which the pages are not divided into
columns; the entries are made in narrative fashion with appropriate notes. It seems
strange that, whereas the new Australian registers clearly show the influence of the
English pattern (including, in Hobart and Sydney, the cancellation of spent entries
and provision for new editions), the Ontario registers — though originally
stemming from English sources — in fact follow their own distinctive line. As a
result the Certificate of Ownership under the Land Titles Act does not include a
copy of the register but is a separate document (Fig. 9(a)).

(8) British Virgin Islands. Finally, we give specimens of the ‘ownership’ (Fig.
10(a, b)) and “leasehold’ (Fig. 10(c)) registers (203x330 mm) of the British Virgin
Islands as being typical of the registers used under the Registered Land Act which
is described in Book 2. (It is suggested that these would be improved by the
inclusion of the ‘certifying words’ with which the Torrens registers begin. A
photocopy, countersigned by the Registrar, would then certify registration without
any further addition. However, a rubber stamp can have much the same effect.) The
ownership register is white and the leasehold register pink. It will be noted that the
first entry is typed, and subsequent entries are handwritten in order to avoid
removing the page from the binder.

5See 5.9.5
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ORIGINAL South Australia
CERTIFICATE OF TITLE

Pursuant to Transfer 3515840 Registered on Vol, J0S Folio 143

GEORGE BROWN of Stockyord Creek 5461 Former and Grazier is the proprietor of an estote in fee simple swbjec
nevertheless 1o such encumbroances liens ond interests os are notified by memoriol underwritten or endarsed hereon in
ALLOTMENT 14 of portion of Section 277 and other lond HUNDRED OF NOARLUNGA loid out os ABERFOYLE
PARK (L.T.R.O, Plon deposited No.7104) and delineoted by bold bleck lines on the plon hereon

In witness whereof | have b 1o signed my nome ond offixed my seal this day of

Signed the doy of )

1974, in the presence of }

MORTGAGE 3262791 10 FINANCE CORPORATION OF
AUSTRALIA LIMITED Produced 6.8.1971 o 2.05 p.m.
{Including other land)

Dep.Reg.Gen!.

AVENUE

DISCHARGE of Mortgage 3262791 by endorsement
thereon Produced 8.9.1977 at 11 a.m.

Dep.Reg.Genl

TRANSFER 3869761 to JOMN SMITH of 16 French
Street Gl Auctioneer of the within land
Produced &.i.'!ﬂ at .05 p.m.

Dep. Reg.Genl.

MACQUARRIE

MORTGAGE 3BE9762 to LOCAL BUILDING SOCIETY
Produced 4.1.1974 at 3.05 p.».

Fig. 3a. South Australia, certificate of title (front)
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Figure 3b South Australia, certificate of title (back)
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Figure 4a Tasmania, certificate of title (front)
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Figure 4b Tasmania, certificate of title (inside)
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Figure 4c Tasmania, certificate of title (back)
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Figure 5a New South Wales, certificate of title (front)
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Figure 5b New South Wales, certificate of title (back)
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Figure 6a. British Columbia, cancelled certificate (front)
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Figure 6b. British Columbia, cancelled certificate (back)
See p 325 for a larger-type version of the above overriding interests
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Figure 6c. British Columbia, new certificate (front)
(the back is the same as p 323)
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Overriding interests printed on certificate in British Columbia:

This certificate of indefeasible title is void as against the
title of any person adversely in actual possession of and
rightly entitled to the land included in same at the time of
the application upon which this certificate was granted, and
who continues in possession, and is subject to:

(a) the subsisting exceptions or reservations contained in
the original grant from the Crown;

(b) any Dominion or Provincial tax, rate, or assessment at
the date of the application for registration imposed or
made a lien or which may thereafter be imposed or
made a lien on the land;

(c) any municipal chargc, rate, or assessment at the date
of the application for registration imposed or which
may thereafter be imposed on the land, or which had
theretofore been imposed for local improvements or
otherwise and which was not then due and payable.
including any charge, rate, or assessment imposed by
any public corporate body having taxing powers over
an area in which the land is situate;

(d) any lease, or agreement for lease, for a period not
exceeding three years, where there is actual oppuation
under the same;

(e) any public highway or rights of way, watercourse or
right of water, or other public easement;

(f
(@

(h)

®

@

(k)

Overriding interests printed on English land certificate:

(1) Allregistered land shall, unless under the provisions
of this Act the contrary is expressed on the register be
deemed to be subject to such of the following
overriding interests as may be for the time being
subsisting in reference thereto, and such interests
shall not be treated as incumbrances within the
meaning of this Act, (that is to say):

a.  Rights of common, drainage rights, customary
rights (until extinguished), public rights, profits
a prendre, rights of sheepwalk, rights of way,
watercourses, rights of water, and other
easements not being equitable easements
required to be protected by notice on the
register;

b.  Liability to repair highways by reason of tenure,
quit rents, crown rents, heriots, and other rents
and charges (until extinguished) having their
origin in tenure;

c. liability to repair the chancel of any church;

d.  Liability in respect of embankments, and seas
and river walls;

e.  Land tax, payments in lieu of tithe, and charges
or annuities payable for the redemption of tithe
rentcharges;

f.  Subject to the provisions of this Act, rights
acquired or in course of being acquired under
the Limitation Acts.

g.  Therights of every person in actual occupation
of the land or in receipt of the rents and profits
thereof, save where enquiry is made of such
persons and the rights are not disclosed;

any right of expropriation by Statute;

any lis pendens or mechanics’ lien, judgment, caveat,
or other charge, or any assignment for the benefit of
creditors or receiving order or assignment under the
Bankruptcy Act, registered since the date of the
application fur registration;

any condition, exception, reservation, charge, lien, or
interest noted or endorsed hereon;

the right of any person to show that the whole or any
portion of the land is by wrong description of
boundaries or parcels improperly included in this
certificate;

the right of any person to show fraud, wherein the
registered owner or wherein the person from or
through whom the registered owner derived his right
or title otherwise than bona fide for value has
par.ticipated in any degree;

any restriction, condition, right of reverter, or
obligation imposed on the land by the Forest Act
when noted and endorsed hereon.

h.  Inthe case of possessory, qualified, or goad
leasehold title, all estates, rights, interests, and
powers excepted from the effect of registration;

i.  Rightsunder local land charges unless and until
registered or protected on the register in the
prescribed manner;

j.  Rights of fishing and sporting, seigniorial and
manorial rights of all description (until
extinguished), and franchises;

k. Leases for any term or interest not exceeding
twenty one years, granted at a rent without
taking a fine;

I. Inrespect of land registered before the
commencement of this Act, rights to mines and
minerals, and rights of entry, search and user,
and other rights and reservations incidental to or
required for the purpose of giving full effect to
the enjoyment of rights to mines and minerals or
of property in mines or minerals, being rights
which, where the title was first registered before
the first day of January 1898 were created
before that date, and where the title was first
registered after the thirty-first day of December,
1897. were crested before the date of first
registration; Provided that, where it is proved to
the satisfaction of the registrar that any land
registered or about to be registered is exempt
from land tax, or tithe rent charge or payments
in lieu of tithe, or from charges or annuities
payable for the redemption of tithe rent charge,
the registrar may notify the fact on the register
in the prescribed manner.
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(2) Where, at the time of first registration any easement,
right, privilege, or benefit created by an instrument
and appearing on the title adversely affects the land,
the registrar shall enter a note thereof on the register.

(3) Where the existence of any overriding interest
mentioned in this section is proved to the satisfaction
of the registrar or admitted, he may (subject to any
prescribed exceptions) enter notice of the same or of
a claim thereto on the register, but no claim to an
easement, right, or privilege not created by an
instrument shall be noted against the title to the
servient land if the proprietor of such land (after the
prescribed notice is given to him) shows sufficient
cause to the contrary.

The following overriding interests have been
added to the list.

(1) Adverse rights, privileges and appurtenances
appertaining to other land or reputed to do so
(Land Registration Rules, 1923, rule 254).

(2) Redemption annuities charged on land out of
which extinguished tithe rent charge formerly
issued (Tithe Act, 1936, section 13(11)).

(3) Allrights and title conferred on the National
Coal Board (Coal Act, 1938. section 41; Coal
Industry Nationalisation Act. 1946, section 5).

(4) Tenancies continued by section 2(4) of the
Leasehold Property (Temporary Provisions)
Act, 1951 as extended by the Landlord and
Tenant Act 1954.

Land Law and Registration by S. Rowton Simpson
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Figure 7a. Guyana, register sheet (front)
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Figure 7b. Guyana register sheet (back)
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Figure 7c. Guyana, certificate of title
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Figure 7d. Guyana, certificate of title
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Pos 39  H.M. LAND REGISTRY
- LAND REGISTRATION ACTS, 1925 TO 1966
) X &l A — -

t7mne " TRANSFER OF WHOLE (rresest or Lossstott
(Rule 95 or 115, Land Registration Rules, 1925)

M‘m_._lnl.nmu_.&ww
Thousand _Eight _hundred _and_fifty.

&-—v—r&m___’ ) ® the receipt whereof ia heveby ackmowiedged
iS5 1, " JOMN  SPENCER MORLEY

Figure 8a. England and Wales
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' Fmaurmﬂum

H.M. Land Registry mmu-.lmum
; (Rale 130, Lamd Registrasion Ruies, 1925)

CHARGE OF WHOLE
County, mw}wunuhutn-_.m______ .

or London

e mumber . _NR 20376
Property -LAI,AI-M. bl Beh = =

Date_Sth. .lu.-‘._-._,.__lﬂl.. In comideration nrﬂn_..,_.__ i
R peuts (L-um-m-—-m-l (it oot kv Bevsly acmowiedgtd

227 1, " GEORGE CHARLES FREEMAN
' —of ZANGEL ROAD, _ SHELFORD PARK =
mm o e - T e
&L 2. ORI .- - - - m-mm'

hereby charge the land comprised in the tithe above mentioned with the payment to:

ﬂpgz% _Z _JOHN. _RICHARD GODOLPHIN . =

J _of 26MARLBOROUGH STREET
-NORCHESTER, NOR27E .
. CLOTHING MANUFACTURER Ftiale s

oa mm...lni’.-w., e 19T of the peincipal wem of £ 5550 ...

with inlerest l._l.__..m.m cent per asnum, payable on m‘.m_._....m.,....-

u:.___ﬁmh. u-.l!»ﬂl..d....hn.__..._., e 29th
LRRRES Wb

: mmmﬁ“u_—un-q-w--mt—-g. i
= : ’ " i

Figure 5b. England and Wales
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Figure 8c. England and Wales
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REDUCED PACSIMILE OF LAND CERTIFICATE

CERTIFICATE

HIS IS TO CERTIFY THAT THE
land described in the office copy of the register
and shown on the official plan within is registercd at
HM Land Registry under the Titk number endoned

hezcon,

Usder wortion, 6 of the Land Reginration Ace, rpag. this cenifisse
shull be sdenisible 3 evidence of the matien coutined hevein and
wnder section 6y of the mid At mart be produced 1 the Chied Land
Regimnr on cvay ey Jn the regier of o diposition by the
regimarod peoperene of the lind and oo cvry wazmsnion theroof,
Usder rale 24 of the Land Reglarsdon

Rales, 1p03, e mid ofice copy of the

sogister b S dhe parpoer of meman 44

of the s At deemmcd w0 be comtaimed

Figure 8d. England and Wales
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REDUCED FACSOMILE O INSIDE COVER OF LAND CERTIFICATE

>

=

P e d e b “**-‘-Fﬂh*
i ot ; et b ! op o du b smy penpet dhat oy e
Tl

Z e Vrh__liﬂh_'*p_-wulh“

GENERAL INFORMATION
SOTIECE COPTHL OF THE BSGLITER . . 4 ﬁh“'
- oy bped Vo b ""—'1::!-!'#-.-——“-'-"=
e e L e A e e g
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Figure 8e. England and Wales
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Figure 8f. England and Wales
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Figure 8g. England and Wales
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Figure 8h. England and Wales
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Figure 8i. England and Wales
See p 325 for a larger-type version of the above overriding interests

Land Law and Registration by S. Rowton Simpson 338



THE MACHINERY OF REGISTRATION

ETC 1 Carnt sby of Qe v

Relerence No

THIS IS TO CERTIFY

the registered owner
the land registered as
Parcel
Regster for

Lang Titles Diision of

that, undor

in lee simple with an Absolute Title under The Land Titles Act of

in the

more particularly described in Schedule A hereto

SUBJECT TO

The reservations, imtations, provisoes and conditions expressed in the grant thereol from

the Crown, #s vaned by statute

The overniding provisions of The Land Tities Act and of any other Act

Oewte wed

s The encumbrances sot out in Schedu'e B hereto
L S
Dated e dav of 19 m
Land Tities Office
at
Sgraturs e S .
it

Schedule A — Land

Figure 9a. Ontario, certificate of ownership
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Figure 9c. Ontario, columnar-style register page

Land Law and Registration by S. Rowton Simpson 341



THE MACHINERY OF REGISTRATION

(hjuo $3A0 [esoisiaand) piooal

lilla..‘n.‘lii.

v Jo josdens uy dwm Lneyies eqy o payveTPaT *w

A LTIOSY won o smey, | 00 ¥ 999f Tea3ue) WdoN Tearnd Seso Sva Jo 3PN ¥
ALVANIdAWGUI—- | pmige wpduesag | sEOVAGLWAAY [onire
' NOILDAS AL¥H4OMd ~ V F. Yt
f ST 2% ™o
> T S

Figure 10a. British Virgin Islands, ownership register (front)
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Figure 10c. British Virgin Islands, leasehold register (front)
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Figure 10d. British Virgin Islands, leasehold register (back)
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3 The registry map and mutation forms

3.1 In England a series of maps is prepared and kept in the registry for the
purpose of describing registered land. These maps together are called the Land
Registry general map (or briefly the general map), and are based on the Ordnance
Survey maps. The present practice is to prepare from these maps a separate
individual filed plan for each registered title. Unless additional information is
required (such as an illustration to indicate the line of a right of way affecting the
parcel) this filed plan will merely be a print of the general map with the parcel
concerned outlined in red. A copy of this plan is bound up in the land (or charge)
certificate, as we described above.

3.2 In the Torrens system the plan which illustrates the register is not taken from
a general map but is prepared expressly for the grant of the land (or for a subdivision
of a grant) and is usually drawn by hand on the register itself (and on the certificate).
This plan differs from the filed plan of the English system in that the survey data
are shown on it (or on a schedule to it) and in effect the boundary is ‘fixed’ in the
manner of the ‘fixed boundaries’ of the English system.® The law does not require
a general map, or even an index map, though in the Australian States (but not in
every country where the Torrens system has been introduced) “the Registrar
progressively charts on maps available to the public the boundaries of all land
brought under the provisions of the Torrens statute. He does this merely as a matter
of administrative convenience and without any statutory direction. The charting
consists of a coloured verge on a small-scale map, with a serial number directing
searchers to the source of more detailed information.”’

3.3 The system of individual filed plans prepared from a general map (as now
used in the English system) would appear to be ideal, but despite the recent great
improvement in the techniques of map reproduction it may still be too expensive to
be worthwhile for small holdings in developing countries. In any case, if a land
registry general map is prepared and properly maintained, it is questionable whether
individual plans are really necessary.

3.4 The following are typical office instructions for the preparation and
maintenance of a land registry general map:®

“1. For the purposes of the land registry, every piece of land will be given a
single reference, the block and parcel number, which is also the title number and
the file number. Parcels are units of land separately owned. Blocks are
aggregations of parcels, with boundaries, chosen arbitrarily so that, by using
varying scales, all block plans can be drawn on sheets measuring approximately
12% x 14 inches. So far as possible, block boundaries will be drawn so as not to
divide individual holdings.

6See 8.5.7
7 2 Batlman Singapore 42
8 Issued in Dar-es-Salaam in 1954
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“2. Block numbers will all consist of six digits, of which the first three will
serve to place the block on a quarter-degree map of the Territory.® The remaining
three digits will be given serially. Where, and so far as, practicable, block
numbers will be given systematically, to run from left to right and from top to
bottom of a quarter-degree sheet, but the circumstances of the Territory,
particularly the lack of survey over considerable areas, rarely makes this
practicable.

“3. Block boundaries may be changed, where, for example, a small piece of
land is being cut off from a parcel in one block and combined with a parcel in
another block. In such cases, the block numbers will not be changed but the block
plans will be re-drawn and the old plans cancelled. All block plans will bear
edition numbers and where a block plan is redrawn it will receive a new edition
number.

“4. Where, as a result of mutations, there are numerous or complicated
alterations on a block plan, the edition will be cancelled and a new edition
prepared. When such a new edition is prepared, parcel numbers will not be
changed but all cancelled numbers and all obsolete lines will be omitted. The
object of the block plan is to show present boundaries, not the history of the land.

“5. Where divisions of parcels necessitate the use of a larger scale, the block
plan will be cancelled and new block plans prepared on the larger scale. All the
new blocks will receive new numbers, the number of the cancelled block never
being used again.

“6. The parcels shown on the block plans represent separate holdings shown
on sheets of the land register relating to freehold estates or rights of occupancy;
the boundaries of leases and sub-leases will not appear on the index map.

“7. All parcels, including sections of roads, will receive separate numbers,
so that every inch of land within a block will form part of a parcel.°

“8. In the first instance, parcels will be numbered serially, the numbers
running, as nearly as is convenient, from left to right and from top to bottom.*!

“9. On any mutation, the numbers of the parcels affected will be cancelled
and those numbers will never be used again. The new parcels will receive the
next available consecutive numbers.

“10. All mutations and other alterations of a block plan will be made in such
a way that any lines and numbers being cancelled remain clearly legible.
Alterations will never be made by erasure.

“11. When the index map is complete, it will be possible to trace the entries
in the land register relating to any given piece of land by reference, first, to a
map of the Territory divided by a quarter-degree grid; secondly, to a quarter-
degree sheet showing block boundaries; and finally to the block plan. Any entry
in the land register can be related to the ground by the reverse process.”

° This is an interesting arrangement, but not all countries base their maps on quarter-degree sheets
(or cven have them). Registration districts are usually divided into ‘registration sections’ which are
given distinctive names, and may be again divided into ‘blocks’.

10 See 15.5.6. We consider it preferable not to number roads.

11 parcels will be easier to find if numbers run from left to right in the first row and right to left in
the second, so that the next consecuive number is always to be found in the neighbounng parcel.
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3.5 It should be noted that the above instructions relate to an index map prepared
and maintained by registry staff in the land registry from maps and surveys provided
by the Survey Department. This is similar to the way in which HM Land Registry
in England, through its own Mapping Branch, uses maps prepared by the Ordnance
Survey, but it took more than half a century to perfect this arrangement.'? In Lagos.
when registration of title was introduced on English lines, a mapping section was
set up in the registry to prepare ‘Intelligence Sheets’ from plans prepared by
licensed surveyors, but this has resulted in duplication of effort since the Survey
Department also plots the same plans.®

3.6 In some countries, however (for example, in the Sudan and Kenya) the
registry map is compiled and maintained by the Survey Department which is
independent of the Land Registry. It is in these circumstances that it is imperative
to make practical and effective arrangements to ensure that register and map keep
in line. This is done by means of a ‘mutation form’, and Dow-son and Sheppard
described the process thus:

“Changes involving the creation of new parcels of land, whether by a process of
aggregation or of subdivision of previously existing units, are termed mutations.
The successful, expeditious and economical working of a national record of
rights to land is probably in practice more dependent upon the punctual and
systematic embodiment of these unceasing and innumerable changes in the
composite main record than upon any other single operation. This involves close
and methodical co-operation between the officers responsible for the two
complementary parts of the machinery of record, the Cadastral Survey and the
Land Registers. This liaison is best effected through the intermediary of a
standard Mutation Form which passes between these officers, and the
information from which is incorporated in both the Cadastral Map and the
Registers. These Mutation Forms should be numbered and filed in a convenient
and readily accessible way according to the smallest permanent territorial units
(e.g. registration blocks of villages) with which they deal and the year in which
they occur.”*

3.7 Since the registry map is an integral part of the register, alterations to the
map (i.e. mutations) must be effected only on the instructions of the registrar. It is
the registrar, therefore, who begins the process when he receives from a registered
proprietor an application involving a mutation. When any necessary planning and
administrative approvals have been obtained, the registrar completes (in duplicate)
the first part of a “mutation form’ in respect of the parcel or parcels concerned. On
this form he describes the mutation required, and sends both copies to the chief
surveyor (i.e. the official responsible for maintaining the registry map). After the
survey fee has been paid, a surveyor arranges to meet the parties (or their
representative) on the site, and effects the necessary survey, returning both the
forms to the registrar with a sketch illustrating the change. At this stage neither

12 5ee 7.5.6
13 See Report on Registration of Title to Land in Lagos (1957) 43 para 116
14D & S Memoranda 6
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register nor map has been altered, and the registrar must now make sure that the
instructions have been properly carried out in accordance with the wishes of the
parties. If all is in order, the registrar completes the transaction, alters the register,
and sends both copies of the form back to the chief surveyor with the instruction to
ink in the alteration on the registry map. The chief surveyor returns one copy to the
registrar, confirming that he has made the alteration, and retains the other copy for
his own file. It sometimes happens, however, that the proposal is abandoned for
some reason before the transaction is completed, in which case the registrar returns
one copy of the form to the chief surveyor informing him accordingly, and retains
the other copy in case a similar proposal should be raised again. There may, of
course, be wide variation in the procedure depending on such factors as whether
private surveyors are used, the sort of approvals required, the method of survey, and
whether or not boundary beacons are emplaced. Therefore mutation forms differ
considerably from country to country (or even between urban and rural areas), but
to indicate how they are used we show as Fig. 11(a, b) a reduced facsimile of a
mutation form prepared by Dowson and Sheppard as an illustration of an actual
mutation.'® This form, however, does not provide for the registrar’s instructions
(which are presumably conveyed separately), and so we have added Fig. 12(a, b) a
form from the Sudan which begins with a place for the instructions given by the
registrar and shows how, in the end, one copy of the form remains in the registry
and the other copy is kept by the Survey Department. (It will be noticed that unique
numbering, which is a feature of the Dowson and Sheppard illustration, was not
used in the Sudan system.) The mutation form used in Kenya under the Registered
Land Act 1963 is shown on pages 632-3 as Form R.L.29 in the Registered Land
Rules.

3.8 Though provision may not be made in the law for the keeping of a record of
mutations, it is advisable to keep in the registry a book ruled into columns, showing
the serial number of each mutation form and the date issued; the number of the
parcel affected; the date the forms were sent to the surveyor-in-charge; and the date
the registration was completed, or the application was rejected or withdrawn. The
existence of this simple record will at once show any outstanding mutations, and in
any case is valuable for statistical purposes.

3.9 Parcel numbering on mutation. Since any change in boundary in effect
creates a new parcel, the new parcel should be given a new number (the next in
sequence in the block) and the old number should be cancelled. This ‘unique
numbering’ avoids the possibility of confusing the new parcel with the old. Some
registries, however, prefer (unwisely, in our view) to retain the original parcel
number and give a sub-number (or letter) to a subdivision. Thus parcel number 15,
if subdivided, would become numbers 15 and 15/1, and if further subdivided the
new subdivisions would be 15/2 and 15/3, though here again some registries believe
in further sub-numbers. This system, of course, precludes the numbering of leases
in the manner we suggested above.

15D & S Memoranda Plate X

Land Law and Registration by S. Rowton Simpson 349



THE MACHINERY OF REGISTRATION

Figure 11a. Dowson and Sheppard’s mutation form (front)
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Figure 11b. Dowson and Sheppard’s mutation form (back)
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Figure 12a. Sudan mutation form (front)
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Figure 12b. Sudan mutation form (back)
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4 Parcel files

4.1 As we explained in Chapter 2 any instrument which supports an entry in the
register must be retained for as long as the entry subsists, since the instrument may
be required to show that the entry was correctly made.*® In the Torrens system it is
usual for these instruments to be kept, either loose or bound up into books, in the
sequence in which they were received, each instrument being allocated a serial
number. The different sorts of instrument (e.g. leases and charges) may each be
kept in a separate series, or all instruments may be filed in a single series. This
manner of keeping documents is similar to that followed in a deeds registry.

4.2 In the English system, however, and in registries which have adopted that
system, the practice is to keep a ‘parcel file’ in respect of each registered parcel.
Every entry in the register requires a document to support it, which may be an
instrument or a court or registrar’s order. The parcel file consists of an open-ended
envelope bearing the same reference number as the parcel to which it refers. In it
are placed all the documents affecting the parcel. If any of these documents affects
another parcel then a cross-reference or alternatively a duplicate should be placed
in the other file. (It should be noted that correspondence relating to a parcel should
not be kept in the parcel file.)

4.3 This system of parcel files offers very considerable advantages over serial
filing. It not only makes it simple to destroy (or pass to archives) any instrument
which has ceased to have any effect, but by bringing together in one place
everything which affects a parcel, it enables a register to be reconstituted should it
be lost or destroyed. Subdivision affords no difficulty since the new parcels receive
new numbers, and new registers and new parcel files are started, referenced back to
the old parcels.

5 Application book

5.1 In the “‘Application Book’ (called the ‘Presentation Book’ in the Kenya
Registered Land Act and elsewhere sometimes known as the ‘Day Book’ or
‘Journal’) are recorded the particulars of all applications made to the registry, in the
order in which they are made. This book is ruled into columns for the recording of
the following minimal information: a serial number of the application; parcel
reference number; name of grantor or applicant; name of grantee; nature of
application; consideration; registry fee payable; number of official receipt for fee;
date completed, and signature of the registrar. Additional columns may be required,
e.g. for the reference of the land control board consent, or amount of stamp duty.
The date should be written across the page each day the book is opened.

5.2 The application book is commonly associated with priority, but the order in
which instruments are presented for registration can be shown simply by marking

16 See 2.6.5
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them with a serial number as they are received.!” There is no need to record them
in a book for this purpose, nor is there any need to record the time, as the number
alone will indicate the order. This order will determine the priority of the
instruments that are registered (the fact that some that are presented fail to be
registered makes no difference), but in title registration priority has not the same
significance as it has in deeds registration, where two conflicting instruments can
both be registered and the question of priority, whenever it arises, will depend on
which was registered first. Thus if A sells to B and then sells to C, both instruments
of sale can be registered in a deeds register, and priority will be determined by
which was registered first. With registered title, on the other hand, the one whose
registration is completed becomes the registered proprietor instead of A, and
obviously no further disposition by A can be registered. Priority has been finally
determined not by the time but by the fact of registration. Where, however, as
conceivably might happen (though it very seldom does), two conflicting
instruments are received so close together that there is doubt as to which should
prevail, the conflict should be determined on its merits by the registrar before
registration. The fact that one of the parties was able to get to the registry more
quickly than the other does not necessarily mean that his claim is better. Right
should not depend on speed any more than on force.

5.3 In busy registries there may be a considerable delay between the time an
instrument is presented and the time it is actually recorded on the register. Provision
must therefore be made to ensure that it is not overtaken (or, worse still, overlooked
or even mislaid) whilst it is still in the *pipeline’, and so particulars of an application
must be recorded as soon as it is received. In the English system an elaborate card
index — not a book as required by the rules — is kept and is known as the ‘Day
List’.*® Practice varies widely and there is considerable scope for administrative
ingenuity in running this part of the registry business. In Adelaide, for example, an
application is at once passed to the register room where a pencil note is made on
the register of the parcel concerned. This automatically gives notice to any registry
official wishing to make an entry in that register, and will be overwritten in ink
when the entry is actually made to give effect to the application noted in pencil.
Where the registers are kept in loose-leaf binders a leaf can be inserted at the
beginning of each binder, listing all the parcel numbers in it. Application numbers
can then be entered against the relevant parcel numbers instead of on the register
page, and can be crossed through when registration has been effected. Or a list of
parcels may be kept separately in a special book, against which all applications may
be entered. Dowson and Sheppard called this an “instrument record” and illustrated
it in their 1930 Memoranda. They pointed out that this record would facilitate the
reconstruction of a register should it be lost. It would, of course, only be needed for
this purpose if parcel files were not used.

17 Rolls of numbers, as in the English registry, are an effective device. There should be no mistake
as the next number in sequence is stuck on the application.

18 |_and Registration Rules 1925 r83(1) requires applications to be entered in a book in the order in
which they are delivered. Sec 19.4.3 for descnption of the use of the Day List.
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5.4 1t should be specially noted that in registries where the staff is not of a very
high order, the application book has a vital additional role to perform in the
administration of the registry. The rule that the particulars of every application to
the registry must immediately be entered in the application book without delay or
exception should be so strict that entry becomes automatic. This not only enables
the registrar in charge to keep track of the business in his registry, but it also enables
any inspecting officer to check that the requisite entries in the register have been
properly made. The more people who know that entry in the application book is the
first indispensable step towards registration the less likely are mistakes (or worse)
to be made. It is a considerable drawback of small registries that it is difficult to
ensure that the application book is properly kept, for when applications are few and
far between, it is easy to be casual about their entry; whereas in a busy registry with
a regular flow of applications, any interruption in the established routine would
cause comment — and require the collusion of a number of officials.

6 Index of proprietors’ names

6.1 An index of the names of proprietors of land, and of leases and charges,
showing the numbers of the parcels in which they are interested as owners or lessees
or chargees should be kept in alphabetical order on cards or card-strips, in loose-
leaf binders, or, ideally, in a computer. The index must be brought up to date
whenever there is a transaction (including, of course, transmissions). Such an index
is not essential to the successful operation of a register of title, but it may be useful
when a proprietor dies or if he goes bankrupt; it may even save hunting through all
the registers in a registration section if a proprietor knows the locality of his parcel
but not the number. If the register is public, the index can also be put to other uses,
particularly in connection with land reform, e.g. where ‘ceiling’ legislation
prescribes maximum holdings.

6.2 Nevertheless, indexing is a chore which is so unpopular in some land
registries that it is not even undertaken. Indeed it offers considerable practical
difficulties when landowners are unaccustomed to writing their names and, from
occasion to occasion, may vary the spelling or even the name itself,*® particularly
when patronymics have not yet been generally adopted. But all peoples go through
this stage. A glance at the London telephone directory will show the wide variation
found in the spelling of the same names in England and how, in due course, these
names have become fixed in families. The official recording of a name obviously
helps the fixing process, and, though there may be difficulties in indexing when a
register is started, the task should not be evaded.

19 “Sign it Weller,” said Mr Weller to his son Samucl (Dickens, Pickwick Papers Ch 33), and here
would have been an immediate problem in indexing if the document had been a deed instead of a
valentine (i.e. an amatory missive sent on 14 February, St Valentine’s Day). Indeed, during “the
memorable trial of Hardell against Pickwick” (ibid. Ch 34), when the judge inquired whether
Weller was spelt with a “W” or a “V’, Sam replied, “That depends upon the taste and fancy of the
speller, my lord. I never had occasion to spell it more than once or twice in my life, but I spells it
with a ‘Vv’.”
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7 Register and file of powers of attorney

7.1 Itis usually provided that a register and a file of powers of attorney affecting
registered land shall be kept in the land registry. Powers of attorney should be
fastened into a file and numbered in the order in which they are received. A hard-
backed lined book (foolscap or A4 in size) can be used as the register in which the
donors are listed in alphabetical order. A page should be kept for each letter of the
alphabet and each page should be ruled into columns headed date, name and address
of donor, name and address of donee, number of power (i.e. its number in the file),
date of revocation, and signature of registrar.

8 Certificates of title

8.1 The certificate of title, or land certificate, is something of an anomaly in a
system of registration of title, for if “the cardinal principle of the statute is that the
register is everything”, as the Privy Council said of the New Zealand Torrens
statute,?® then the certificate should have no meaning or use other than to indicate
what the register shows; that is, it should merely have the same function and effect
as an official certificate of search. But we have already debated this question in
Chapter 9, and here we propose merely to describe the form the certificate takes
and how it is used in registry procedure.

8.2 In the Torrens system the certificate of title is a duplicate of the register, and
it must be produced whenever there is a dealing, which is then recorded on it in the
same way as it is recorded on the register. In the English system, however, the
register merely sets out the particulars of the property and of the proprietor together
with incumbrances, if any, and it does not itself “certify’ the entries. This is done
by a certificate printed on an ornate cover (in design of the same era as the Albert
Memorial) into which are bound a copy of the register (actually the top copy, the
register being the carbon copy, since it is on card),? the relevant section of the
registry map with the registered parcel outlined in red, and a copy of any relevant
document (e.g. a deed containing restrictive covenants not set out in full on the
register).??> A registered proprietor does not, however, retain this impressive
document if (as so often happens) he has charged (i.e. mortgaged) his property, for
the land certificate is then ‘deposited’ in the Land Registry;? in fact the cover is
removed and destroyed, and its contents are bound into a ‘charge certificate’ which
is sent to the chargee.?*

20 Wainiuha Sawmilling Co. v. Waione Timber Co. (1926) A.C. 101, 106

21 See para 2.16 above

22 A reduced facsimile of a land certificate is shown in Figs 8d-i, pp 333-8

23 Land Registration Act 1925 s65

24 Habit (or practice) dies hard. The express provision in the Kenya Registered Land Act 1963
$33(3) that, alter the charge has been recorded, the land certificate shall be delivered to the chargor
is honoured more in the breach than the observance, and the certificate is generally retained by the
chargee.
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8.3 In some countries (for example, Kenya and Guyana) it has been provided
that a land certificate should only be issued on request, but if issued then the fact of
issue must be recorded in the register, and thereafter the certificate must be
produced whenever there is a transaction. We suggested in Chapter 9 that this latter
provision (which has been followed in some West Indian legislation) was
mistaken.?® The certificate is similar in form to an official certificate of search,
which could have satisfied the local desire for a ‘title deed’, without incurring the
danger and inconvenience that result from making the ‘certificate’ indispensable.
We must therefore now say something of certificates of search (or *office copies’
as they are called in the English system).

9 Certificates of official search?®

9.1 Most systems of registration of title provide that any person may require an
official search to be made in respect of any parcel on the register and is entitled to
receive certified particulars of all the subsisting entries relating to it and certified
copies of any document or plan. These certificates are evidence of the particulars
contained therein, and so provide up-to-date proof of what is shown on the register.

9.2 Official searches play a particular part in the English system since the Land
Registration Act 1925 provides that on a sale or other disposition of registered land
the vendor shall furnish the purchaser with an authority (the English register being
secret) to inspect the register, and, if required, with a copy of the subsisting entries
in the register and of any filed plans.?” Actual inspection of the register, however,
is now rare and, instead, an ‘office copy’ is usually supplied to the purchaser. This
office copy is admissible in evidence to the same extent as the originals.?® Office
copies are dated the day before the date of any pending application. If there is no
such application they are dated the day before issue to guard against the possibility
of an application being entered on the Day List later that day. Xerographic copying
machines are used, and these have proved very satisfactory.

9.3 Where plans have to be copied it is unnecessary to employ a true-to-scale
process, provided that the copy plan is marked to show that it is liable to distortion.
Even if the original plan bears coloured references, these can usually be indicated
on a photocopy without the need for costly hand colouring. For example, the red
edging, which in the English system surrounds the registered land on the filed plan,
shows up as a thick black line on the Xerox copy. An arrowed legend superimposed
on the plan as it is copied explains that this represents the red edging.

9.4 The advantages of office copies over personal inspection are, first, that they
provide a permanent and reliable record guaranteed by the State against error and,
secondly, in most cases it is easier and cheaper to get them than it is to make a
personal inspection. If the registry is not close at hand, some travelling will be

%5 See 9.3.14

%6 This section is based on information kindly provided by Mr N U A Hogg of the Nottingham
District Land Registry

275110

%5113

Land Law and Registration by S. Rowton Simpson 358



THE MACHINERY OF REGISTRATION

necessary in order to make a personal inspection, or a local agent will have to be
instructed and paid.

9.5 In England and Wales, where conveyancing is carried out away from the
registry, usually by the parties’ legal advisors, and the application for registration
is lodged by post, a procedure has been devised whereby an official search of the
register also confers on the prospective purchaser a period of priority in which to
lodge his application. This is essential if application are to be lodged by post, and
until this procedure was introduced in 1930 a personal visit to the registry was
usually needed. The priority procedure proved to be so successful that in 1943 the
Land Transfer Committee reported “The evidence on the subject satisfies us that in
the great majority of cases, and perhaps in all, a personal visit to the Land Registry
building by the solicitor bringing in a title for registration, or desiring to effect a
search, is neither necessary nor desirable, and that personal visits delay rather than
expedite the discharge of business.”?® The procedure now in force is governed by
the Land Registration (Official Searches) Rules 1969, and is broadly similar to that
introduced in 1930; it is described in the next two paragraphs. A similar procedure
has been introduced in various other countries (e.g. Guyana, Singapore, Kenya and
countries which have adopted the Registered Land Act described in Book 2), but of
course it is not really needed where conveyancing is actually done in the registry.

9.6 Since in England and Wales the register is not open to public inspection,
anyone who is not the proprietor must (with some limited exceptions) have the
authority of the proprietor to inspect the register before he may obtain an office
copy or make an official search. A purchaser who has already received from his
vendor an office copy of the entries and an authority to inspect will apply for an
official search of the register four or five days before the date fixed for completion.
In the prescribed form “application is made for an official search of the register of
the said title to ascertain whether any adverse entry s been made since [a specified
date] being the date of the issue of an office copy of the subsisting entries on the
register (or the last date on which the land ci charge certificate was officially
examined with the register)”. The certificate of the result of search will set out any
adverse entries made since the specified date or state that there is none. It will also
disclose any pending applications including other official searches. It is, of course,
possible to make a search in respect of part only of the land in a title.

9.7 When a purchaser has applied for an official search in accordance with the
Rules, any application for registration which is made during the priority period
(which ends at 11 a.m. on the sixteenth day after the day on which the search
application was delivered) is postponed to a subsequent application to register the
instrument of purchase provided that that instrument is in order, is delivered to the
proper office within the priority period, and affects the same land as the postponed
application. The effect of this is that the purchaser (or his solicitor), having made
sure that no adverse entry (or none that he is concerned about) has been made, has
fifteen days within which to complete his purchase, stamp his transfer, and lodge

29 Lord Rushcliffe’s Committee Repori (1943) 5 para 14

Land Law and Registration by S. Rowton Simpson 359



THE MACHINERY OF REGISTRATION

his application for its registration secure in the knowledge that no other entry can
be made on the register in priority to his transfer.

10 Land registry forms

10.1 The forms prescribed for conducting registrable transactions play a very
important part in the effective operation of a land registry. Nothing illustrates more
clearly the enormous simplification which results from registration of title than the
form for the transfer of freehold prescribed under the English Land Registration
Rules 1925. The transferor has to do no more than fill in the title number, the
purchase price, and the name of the transferee, before he ‘signs, seals, and delivers’
(since that part of the old ritual still survives).®*® The brevity of this form is
remarkable, particularly when it is contrasted with an old-fashioned deed of
conveyance, but it is all that is needed and, according to Curtis and Ruoff, “normally
there is no reason to depart from the stark simplicity of the statutory forms as set
out in the Schedule to the Land Registration Rules, 1925 though nevertheless “it
is the practice to allow alterations and additions to a considerable extent”.3
Furthermore, the forms are not supplied by the Land Registry but have to be
purchased from HM Stationery Office.

10.2 In the Sudan, however, the Land Settlement and Registration Ordinance
1925 (s34) expressly provides that “the use of printed forms issued by the Land
Registry shall be compulsory unless the Registrar permits the use of a different
form”, and in practice it is very seldom that any other than a printed form is used.
The form is supplied by the Land Registry without additional charge and, indeed,
is usually filled in by registry staff.

10.3 The Sudan procedure was readily acceptable in the new registries in
Kenya,* but in the older registries where solicitors were employed they naturally
preferred to prepare their own instruments since the completion of the printed form
(particularly in respect of transfers) was manifestly so simple that it could scarcely
justify the fee which a specially prepared conveyance could make appear quite
reasonable. The forms prescribed under the Kenya Registered Land Rules are
printed at the end of Chapter 22 and will repay study; they illumine the whole
procedure. Such forms are indeed a vital part of the machinery of land registration.

11 Register of instruments and statistical analysis

11.1 In some registries, possibly as a survival from the time when they were
registries of deeds and not of title, a register is kept showing the particulars of
instruments that have been registered. This may be convenient for statistical
purposes but is not really necessary since the application book can be made to serve
the same purposes, notwithstanding that it also shows applications which have not
yet been registered or which may have been rejected. The important point, however,

30 See 4.5.1

31 C&R 343

32 See Kenya Land Registration (Special Areas) Ordinance 1959 s72(1 ) and Kenya Registered
Land Act 1963 s108(1)
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is that a statistical analysis should be made each month showing the number and
type of transactions, fees paid, amount of mortgages and so on.

12 Machinery for collecting fees

12.1 The machinery for collecting registry fees (and any tax — or stamp duty —
payable at time of dealing) is of an importance which may be said to increase in
inverse ratio to the value and size of the average transaction in the registry. Where
transactions are big and are conducted by professional advisers who pay by cheque,
registration is unlikely to be deterred even if the arrangements are not as convenient
and sensible as might be desirable. But where registration of title is extended to the
dealings of unsophisticated small-holders who live a long way from the registry, it
is imperative to provide reasonable facilities for the prompt payment of any sum
that may be due. Yet many registered owners, or prospective registered owners,
having made the journey to the registry and successfully conducted their business
(with the willing assistance of registry staff), then find that the payment of the
required fee necessitates a visit to another office, perhaps some distance away,
before the transaction can be completed; the collecting office is possibly closed by
the time they arrive, or the registry is closed by the time they return and so a night’s
stay is forced on them.

12.2 In these circumstances inconvenience and incidental expenditure may far
outweigh the actual fee, but this is a side of registry operation that not infrequently
gets overlooked because financial regulations, necessarily stringent with regard to
the collection and safekeeping of public money, are regarded as beyond the purview
of registry staff, matters for which a quite different department of government is
responsible. This is not the place to examine such regulations; we can only make
the point that facilities for prompt payment of fees must be provided if there is to
be any hope of land registries being kept up to date in areas where the parties
conduct their own transactions without professional assistance, especially when
registration is still a novel device and the need for it is not fully appreciated. It is
also important that a registrar should be enabled to proceed with registration even
though the fee or part of it has not been paid.t

13 Conclusion

13.1 Once again we can draw on Dowson and Sheppard to sum up. They said,
“A careful study of the long and abundant history of registration of rights to land
shows that the difficulties that have so frequently been encountered in the
successful establishment of this obvious and common-sense record have been due
to defects in, or handicaps to, the daily working of the service, not to any extraneous
disturbing conditions, and certainly not to fraud.”?

! See Kenya Registered Land Act s156(2)
2D & S Memoranda 8
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